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Introduction
The advent of air travel in the early twentieth century initially gave rise to challenging legal
questions. As Banner explained:
‘When aerial trespass was viewed as a genuine problem, people proposed all sorts of
solutions, in all seriousness, that sound laughable today. How about requiring airplanes to fly
above streets? Or use the government’s power of eminent domain to condemn air routes
over private land? ... Or solve the problem of inconsistent state law with kites, to mark state
lines where pilots could see them?’1
While the potential problems associated with aerial trespass in the higher altitude airspace were
side-stepped with the designation of such airspace as public ‘navigable’ airspace, questions relating
to the ownership of lower altitude airspace over private property were not as clearly addressed. In
particular, questions remained as to the extent to which landowners’ property rights extended into
the immediate airspace over their property. Fortunately, as manned aircraft do not typically fly at
lower altitudes, the ambiguity which existed in this regard did not, at a practical level, prove
particularly problematic. However, it now appears the debate is about to reignite once more.
Reflecting a trend across many countries in the western world, the use of unmanned aircraft in the
form of drones – otherwise known as unmanned aerial vehicles or unmanned aerial systems – in
Irish skies has grown dramatically in the last two to three years. Currently, it is estimated there are
approximately 4,000 drones in use in Ireland with the overwhelming majority used for recreational
purposes.2 Projections for future sales suggest an even more intense increase in the use of drones in
the coming years. Thus, the legal questions in relation to the ownership of the sky in which these
drones are operating must, as a priority, be addressed. Does a landowner, for example, have a right
to exclude the use of drones over their property or sue for trespass where such an incursion takes
place? This article seeks to answer such questions. It places the spotlight firmly on the uncertainty
which surrounds the ownership of the lower altitude airspace and discusses how greater clarity
might be provided.
Ownership of Airspace in Ireland
For centuries, the old Latin maxim – ‘cujus est solum, ejus est usque ad coelum et usque ad inferos’ –
has been referred to when discussing the extent of property rights. The owner of the land, according
to the maxim, owned everything reaching up to the heavens and down to hell.3 However, with the
advent of modern aviation, the maxim came to be viewed as a mere relic of a bygone age. As
Wilberforce LJ observed in in the Commissioner for Railways v Valuer-General:
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‘In none of the cases [in which the maxim was discussed] is there an authoritative
pronouncement that “land” means the whole of the space from the centre of the earth to
the heavens: so sweeping, unscientific and unpractical a doctrine is unlikely to appeal to the
common law mind.’4
Soon afterwards, the maxim was effectively dismissed by Griffiths J as a mere ‘colourful phrase’ in
the seminal Queen’s Bench decision of Bernstein of Leigh (Baron) v Skyviews & General Ltd.5 Here,
contrary to the maxim, it was clarified that a landowner did not own all the airspace above their
property. The case arose when the defendant flew over the plaintiff’s land to take an aerial photo of
his country house which he then offered to sell to the plaintiff. The plaintiff subsequently sued for
trespass. He failed. Griffiths J held:
‘The problem is to balance the rights of an owner to enjoy the use of his land against the
rights of the general public to take advantage of all that science now offers in the use of air
space. This balance is best struck in our present society by restricting the rights of an owner
in the air space above his land to such height as is necessary for the ordinary use and
enjoyment of his land and the structures on it.’6
Thus it was established that although an owner did not enjoy ownership rights over all the airspace
above their property, their rights did extend to such height as was necessary for the ordinary use and
enjoyment of the land and the structures on it.
In Ireland, section 55 of the Air Navigation and Transport Act 1936 reflects this common law
position. Pursuant to section 55, a landowner may not sue for trespass or nuisance where aircraft fly
over property at a height which is reasonable having regard to wind, weather and all the
circumstances. ‘Aircraft’ is defined as including: ‘all balloons, whether fixed or free, kites, gliders,
airships and flying machines’.7
Two well-known cases which touched on the issue acknowledged the interest of landowners in the
lower altitude airspace over their property. In Woollerton and Wilson Ltd v Richard Costain Ltd, the
plaintiffs successfully secured an injunction against the defendant builders whose crane’s jib
traversed the airspace over the plaintiffs’ property.8 Likewise, in the decision of Keating v Jervis
Shopping Centre, the Irish High Court deemed a similar intrusion into airspace to constitute trespass
and proceeded to award damages.9
Unfortunately, however, precious little clarification in relation to the extent of a landowner’s rights
in the airspace over private property has been provided on either side of the Irish Sea in the
intervening years. Despite this, the recognition of landowner’s interests in some share of the
airspace over private property was implicitly acknowledged in the Land and Conveyancing Law
Reform Act 2009. ‘Land’ is defined in the 2009 Act as including:
‘the airspace above the surface of land or above any building or structure on land which is
capable of being or was previously occupied by a building or structure and any part of such
airspace, whether the division is made horizontally, vertically or in any other way’.
Thus, as Professor Wylie notes, it is clear that such airspace over private property ‘can be owned or
conveyed separately from the surface’.10
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Yet the question remains: Precisely what height would be considered ‘capable of being … occupied
by a building or structure’ or be deemed ‘necessary for the ordinary use and enjoyment of the land
and the structures on it’? Although it is not possible at present to answer this question definitively,
in light of the growth in the use of drones in Ireland, it appears highly probable that such a question
is likely to be raised before the Irish courts in the not-too-distant future.
In this context, it is worthwhile to consider how other jurisdictions are dealing with the need to
balance the competing interests of private property owners with those of drone users. To this end,
let us briefly consider some responses in the United States of America.
Airspace and drones in the USA
In the USA, although ownership of the higher altitude airspace was clarified with the introduction of
federal legislation which authorized interstate flights within ‘navigable airspace’, later defined as the
majority of airspace over 500 feet above ground level,11 the extent to which private landowners
could seek to enforce ownership rights of airspace at lower altitudes remained quite vague.
In the United States v Causby, Douglas J in the US Supreme Court observed that the traditional ad
coelum doctrine, taken literally, had ‘no place in the modem world’.12 However, the court added:
‘[I]t is obvious that, if the landowner is to have full enjoyment of the land, he must have
exclusive control of the immediate reaches of the enveloping atmosphere…. The landowner
owns at least as much of the space above the ground as [he] can occupy or use in connection
with the land... The fact that he does not occupy it in a physical sense—by the erection of
building and the like—is not material.’13
The court also observed:
‘The superadjacent airspace at this low altitude is so close to the land that continuous
invasions of it affect the use of the surface of the land itself. We think that the landowner, as
an incident to his ownership, has a claim to it, and that invasions of it are in the same
category as invasions of the surface.’14
Although the decision was helpful in confirming the existence of landowner rights in the lower
altitude airspace over private property, the court consciously chose to avoid providing any greater
clarification on the exact altitude to which these rights might extend.15 In the intervening years,
notwithstanding the ‘fuzzy’ standards introduced,16 the courts began to use Causby ‘as the starting
point for analyzing all property-based challenges to intrusions upon airspace’,17 with aerial trespass
claims in the aftermath of the decision scarce.18 Akin to Ireland, however, the emergence of drone
technology has once again brought such issues back into focus with the lack of clarity in relation to
ownership of the lower altitude airspace attracting considerable attention in local and national
media.19
In light of this confusion, many states have enacted legislation directly aimed at regulating drone
use.20 While some states have opted to restrict the use of drones in certain circumstances21 or in
relation to certain industries,22 the most popular approach to date appears to be the adoption of
legislation addressing the privacy issues arising as a result of drone use.23 Although the use of drones
may, in some cases, be reduced in light of these interventions and thus limit the potential for conflict
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between landowners and drone users, no state known to the author has, as yet, enacted legislation
directly tackling the serious property law issues which arise.
Nevertheless, proposals have been made in this regard. In California, Senate Bill 142 sought to enact
‘trespass liability for anyone flying a drone less than 350 feet above real property without the
express permission of the property owner, whether or not anyone’s privacy was violated by the
flight’.24 Despite the Bill easily passing the state legislature,25 it was ultimately vetoed by Governor
Jerry Brown. Justifying his decision, Governor Brown observed:
‘Drone technology certainly raises novel issues that merit careful examination. This bill,
however, while well-intentioned, could expose the occasional hobbyist and the FAAapproved commercial user alike to burdensome litigation and new causes of action.’26
He concluded that the issue need to be looked at ‘more carefully’.27
Potential Options for Ireland?
Notwithstanding the ultimate demise of Bill 142, the adoption of legislation clearly establishing the
aerial limits of private property ownership does present an interesting solution to the current
difficulties which exists in relation to the ownership of lower altitude airspace. Advancing similar
proposals expressly entitling landowners to exclude drones from the airspace above the surface of
their land to a height of 500 feet in most locations, Rule notes such reform ‘would at last provide a
definite ceiling to the three-dimensional column of space initially allocated to surface owners under
the common law's ad coelum doctrine’.28 He adds:
‘By establishing clearer entitlements in low-altitude airspace and creating a solid legal
backdrop from which to layer supplemental rules, these laws would be a valuable step
toward the more orderly and efficient integration of drone technologies in the United
States.’29
It is arguable that such reform ought also to be afforded consideration in Ireland. Although Rule’s
suggestion of a 500 foot limit would not appear viable – existing regulations in Ireland currently
impose a 400 foot ceiling on most drone usage (albeit that such regulations do not relate to the
ownership of airspace and are merely regulatory in nature)30 – the merits of such a proposal,
establishing a clear upper limit on the extent of a private property owner’s interest in the airspace,
appear clear.31 Such reform would provide much needed clarity for private property owners and
drone users alike. While it would confirm for both sides that they do both enjoy some entitlement to
share the lower altitude airspace, it would simultaneously send out a strong message to drone users
to have regard to the rights of private property owners when operating their unmanned aircraft and
require them to fly at an appropriate altitude.32
Undoubtedly, there would be practical difficulties in enforcing such limits. Proving that a drone was,
in fact, trespassing and flying beneath the threshold established could be challenging. However,
having regard to the technological capabilities of drones and the approaches adopted in other
jurisdictions, this potential problem may be offset in some situations. In the case of commercial
drones, for example, drone users could be required to maintain logs tracking the altitude and coordinates of their flights at all times.33 In the case of recreational users, although, admittedly, it may
be harder to establish the altitude at which they were flying in borderline cases, the strength of the
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proposal may be in its symbolic value – highlighting for recreational users the importance of being
cognisant of the property rights of landowners and the possibility that they may be liable for
trespass.34
Conclusion
Given the ever-increasing popularity of drones in Ireland, coupled with the competing interests of
the various parties involved and the lack of legal clarity on key issues such as the ownership of lower
altitude airspace, conflict and litigation appear inevitable. While on one hand, the ‘flexibility of
operation sought by the user community’ has been noted,35 on the other, property owners appear
equally likely to seek to assert their rights in the airspace over their private property. In this context,
it is submitted thought ought to be afforded to the adoption of a ‘bright line’ approach clarifying the
three-dimensional extent of property rights over private property. Such reform would provide a
more transparent framework within which drones may be operated and developed, providing clarity
for drone-users and landowners alike and send a powerful symbolic message to the increasing
numbers of drone users of the rights of landowners in lower altitude airspace and the potential
liability to which they may be exposing themselves in the absence of consent. Indeed, in light of the
current indefinite nature of landowner rights in the airspace over their property, the potential for
the ever increasing cohort of drone users to disregard or remain ignorant of these rights appears
acute.
Interestingly, Paschal Donohoe, TD, Minister for Transport, Tourism and Sport, recognising the drone
sector ‘is likely to be gigantic in the coming years’, recently highlighted the need for legal clarity
surrounding the use of drones.36 In particular, he asked: “How do we ensure they are operating in
airspace that is clearly defined for their use in society?”37 The conversation has now started. The
tentative proposal for reform advanced here could go some way to answering these questions.
Note, this research was published as ‘Low-flying Drones and Ownership of Airspace in Ireland’
(2016) 21(1) Conveyancing & Property Law Journal 7-11
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